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CONSENT FOR AMICUS FILING

The State does not consent to this amicus curiae brief. Amicus
counsel gave the parties notice of its intent to file this brief via email
on November 1, 2023. A motion for leave to file is submitted
contemporaneously with this brief, under Utah R. App. P. 25(c). No
counsel for any party authored this brief in whole or in part, and no
person or entity other than Amicus made a monetary contribution to
the preparation or submission of the brief.

INTERESTS OF AMICUS CURIAE

Utah Indigent Appellate Defense Division (“IADD”)

IADD is a statewide public defender agency tasked with
representing indigent Utahns in actions for postconviction relief
under the Postconviction Remedies Act (“PCRA”). Utah Code § 78B-
22-903(1)(a)(ii). Recognizing people need to have the assistance of
counsel to pursue postconviction challenges, the legislature in 2022
amended the PCRA to enable courts to appoint IADD to represent
petitioners in both the district court and on appeal. But before a
petitioner may receive counsel, they must prepare and file their own

pro se petition and formally ask for a lawyer. Only if their petition



survives the district court’s initial gatekeeping review, may a judge
consider granting their request. Utah R. Civ. P. 65C(h)-(j). And that
decision is purely discretionary.

This historically has resulted in the vast majority of people who
seek postconviction relief—a process intended to protect
constitutional rights —doing so without counsel. The reality, born out
by data, is that petitions filed pro se are almost never successful.

Carrell’s case concerns IADD because if the appointment of
counsel at the postconviction stage is to be anything other than
symbolic, the relation-back doctrine for filing an amended petition—
in effect a person’s first petition with counsel —must be construed
broadly with a recognition of the hurdles people face to merely file a
timely initial pro se petition. Ultimately, this case will determine the
impact IADD and other court-appointed attorneys are able to have in

indigent petitioners” PCRA cases.



Utah Association of Criminal Defense Lawvyers (“UACDL")

UACDL works to improve the legal profession and to protect,
and at times reform, the Utah criminal justice system. Among the
goals in UACDL’s mission statement, UACDL seeks to achieve justice
and dignity for defense lawyers, defendants, and the criminal justice
system itself; to protect and insure by rule of law those individual
rights guaranteed by the Utah and United States Constitutions; and
to concern itself with the protection of individual rights and the
improvement of criminal law, its practice and procedures.

This case concerns UACDL because its mission extends to
postconviction advocacy. UACDL members include appointed
counsel who are called upon to represent indigent PCRA petitioners,
often in a pro bono capacity when the petitioner has been denied the
appointment of counsel. UACDL seeks to ensure that no federal or
state constitutional or statutory rights guaranteed to those accused or

convicted of crimes are denigrated in any manner.



SUMMARY OF THE ARGUMENT

Postconviction can be a difficult arena for even experienced
lawyers and judges. But for those seeking relief, it can feel impossible.
PCRA petitioners, who began with a presumption of innocence and
until postconviction were constitutionally guaranteed counsel,
suddenly find the tables turned. Few petitioners have the benefit of
postconviction counsel to prepare and file their petitions. Historically,
the majority go it alone and rarely, if ever, win relief. This access to
justice disparity sparked a change in 2022, when the legislature
amended the PCRA to expand access to court-appointed
postconviction counsel.

The Court of Appeals” opinion in Mr. Carrell’s case threatens to
hobble this expansion before it has a chance to bring balance to the
postconviction system. IADD and UACDL urge this Court to grant
certiorari to address this problem.

First, the Court of Appeals narrowly construed the relation-
back doctrine in Utah Rule. Civ. P. 15(c) to hamper the ability of
appointed-counsel to amend their pro se clients” PCRA petitions. This

narrow reading will only deepen the disparity between those able and
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unable to afford counsel, severely restricts appointed-counsel’s ability
to fully represent their clients, and defies the equitable nature of Rule
15(c). This Court must correct it.

Second, by opining on a petitioner’s right to counsel, the Court
of Appeals needlessly created new constitutional problems that
impact both the right to a direct appeal and the right to counsel of
choice. All people accused and convicted of crimes have the right to
counsel of choice at the trial and on direct appeal. But the Court of
Appeals” decision creates the troubling implication that if a person
chooses to have the same attorney at trial and appeal, who
unsurprisingly does not raise ineffective assistance of counsel as an
appellate issue, this person somehow waives the right to raise
ineffective assistance of counsel claims in postconviction. In effect,
this person would have implicitly waived the right to effective
assistance of appellate counsel by using the same attorney as from
trial. This Court should not leave this aspect of the Court of Appeals’

decision unaltered.



REASONS TO GRANT THE WRIT

I. This Court must address the Court of Appeals’ narrow
view of Rule 15(c).

Flaws in need of review running through the court’s opinion
include its neglect to truly consider that for many issues,
postconviction is the first opportunity for it to be pursued; that for
many people, postconviction is their first chance to seek meaningful
review; and that for many of these people, they must begin this critical
process while indigent and incarcerated with no access to counsel in
facilities that literally are forbidden from even having a law library.

The Court of Appeals did recognize that pro se PCRA
petitioners are adrift in a sea of “statutory rules and procedural
minefields.” Carrell v. State, 2023 UT App 93, ] 42. But the court failed
to apply this reality when narrowly construing Rule 15(c)’s “relation
back” requirement for filing amended petitions. The court’s decision
essentially limits any appointed counsel’s ability to effectively
represent someone in the postconviction process, and all but defeats
the legislature’s goal of expanding access to counsel in these

situations.



A. PCRA petitioners who are unable to afford counsel are
disproportionately impacted by the PCRA’s ‘minefield’
of statutory rules and procedure.

A review of the statutory hurdles helps show 1) how difficult it
is for most petitioners—often incarcerated and indigent—merely to
get a petition timely submitted that is not summarily dismissed; and
2) why narrowly defining “relation back” undermines the purpose of
appointing counsel to those who do scale these initial hurdles.

Preparing and drafting a legally sufficient PCRA petition is the
first, and perhaps largest, obstacle facing pro se petitioners. A PCRA
petition must “set forth all claims that the petitioner has[.]” Utah R.
Civ. P. 65C(d). McNair v. State, 2014 UT App 127, 1 9 (noting PCRA
petitions are subject to “a somewhat higher pleading standard than
the general [notice] pleading”). Identifying ‘all claims’ requires
knowledge of constitutional standards and a command of the record
that can be a struggle for even experienced attorneys. But to pro se
petitioners, it can be impossible. See Adams v. State, 2005 UT 62, ] 23
(“Most minimal legal research materials are lacking at the prison and

the legal services provided are grossly inadequate.”).



Petitioners also face a deceivingly short statute of limitations.
See Utah Code § 78B-9-107. For many, the one-year clock is well
underway before they even know the PCRA process exists. Once they
do discover this avenue of relief, time ticks away while many seek
legal assistance only to learn there is not any, or try to track down
copies of their trial record and discovery that they have never actually
seen yet are critical to drafting a thorough petition. Unsurprisingly,
the one year goes quick.

If one manages to file a timely petition, they next face a series
of obstacles before being able to even request a lawyer. Rule 65C gives
courts a unique gatekeeping function in PCRA cases. A court must
review all PCRA petitions and can dismiss claims before the matter
can proceed further. Claims deemed “frivolous” or “previously
adjudicated” are subject to immediate dismissal, often without
turther notice to the petitioner. Utah R. Civ. P. 65C(h)(1).

Only if the petition survives this initial scrutiny may the court
appoint an attorney. But as the Court of Appeals noted, this decision

is discretionary. Carrell, 2023 UT App 93, 1 35. As discussed below,



prior to 2022, the district courts’ appointment rate was negligible. And
as data below shows,! of cases between 2016 and 2021 before the
legislative change, a pro se petition has almost no chance of being

reviewed on the merits, let alone being successful.

Figure 1:
Total PCRA petitions 2016-21
Total Filed 318
Total Filed Pro Se 205
Pro se petitioners appointed counsel 15
Pro se petitions granted 2
Pro se petitions dismissed 178

Figure 2:
Comparison between pro se and attorney filed petitions

Pro Se | Attorney Filed

Filed 205 113
Decided 180 87
Granted 1.11% | 40.2%
Dismissed 98.99% | 59.8%
Stage of process where dismissed:
Court’s motion to dismiss 8.43% |5.8%
Summary Review 224% | 7.7%
Failure to Pay Fee 20.8% | 0%
State Motion for Summary [ 30.9% | 53.6%
Judgment
State Motion to Dismiss 2.81% |11.5%
Other 14.04% | 19.23%

! The complete data is attached as Addendum A.



What the data reveals is that people who begin the
postconviction process pro se see their petitions dismissed or denied
nearly 99% of the time. Conversely, people who file with counsel
fared far better every step of the way and were ultimately successful
over 40% of the time. Undeniably, a petition drafted by counsel is
more likely to be heard on the merits than one drafted pro se.

In light of this data, the Utah legislature recently expanded
access to counsel for indigent PCRA petitioners —the first significant
expansion since the PCRA was passed in 1996. See S.B. 210, 2022 Gen.
Session (Utah 2022). The legislature overwhelmingly passed Senate
Bill 210 during the 2022 general session, which amended the PCRA to
allow for the appointment of “counsel on a pro bono basis or from the
Indigent Appellate Defense Division.” Utah Code §78B-9-109(1)(a).

The 2022 amendments were an acknowledgement of the impact
counsel can have on a petitioner’s case and intended to give indigent
petitioners more meaningful access to effective postconviction
counsel. See S.B. 210 (2022) (House Floor Debate) (Rep. Stoddard

speaking favorably of bill, discussing PCRA case leading to

10



exoneration, and describing amendment as “amazing bill” doing
“important work” and noting that “we can’t leave those who are in
our prisons convicted without post-conviction counsel where it’s
needed.”).?

Potentially, the most meaningful impact appointed-counsel can
have is by drafting and filing an amended petition. Trained and
qualified counsel can: access records, transcripts, and court
documents to conduct a meaningful review of a petitioner’s case;
identify the strongest issues; and catch meritorious claims that may
have been overlooked when an untrained, indigent, incarcerated
person filed the initial petition. But just as important, counsel might
also remove baseless grounds and streamline the petition, to the
benefit of all parties (and the court). But for such potential to have a
chance of being realized, appointed postconviction counsel must be

liberally allowed to amend their clients’ pro se petitions.

2 Available at https://le.utah.gov/av/floorArchive.jsp?
markerID=119226.
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B. The Court of Appeal’s narrow view of Rule 15(c)
disproportionately harms poor litigants and frustrates
the PCRA’s recent access to justice amendments.

In deciding if Mr. Carrell’s amended claims related back to his
initial petition, the Court of Appeals could have drawn this line in
tavor of allowing the amendments. See Noor v. State, 2019 UT 3, q 37
(describing relation back as a “liberal” standard). Indeed, one
person’s ‘expansion’ is another’s ‘new occurrence.” Instead, the court
adopted a narrow view of Rule 15(c) in deciding his amended IAC
claims did not relate back and thus were precluded. Carrell, 2023 UT
App 93, | 52. The court’s line serves to only deepen the disparity
between represented and unrepresented petitioners.

This Court in Noor rightly rejected the narrow federal relation-
back standard identified in Mayle v. Felix, 545 U.S. 644, 654 (2005).
Noor, 2019 UT 3, ] 47. By declining to follow the majority in Mayle,
this Court at least signaled an agreement with Justice Souter’s dissent

in that case which highlighted important considerations relevant to

Carrell’s certiorari petition.
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Justice Souter was rightly concerned that the “unfortunate
consequence” of a narrow relation-back standard would be “an unfair
disparity between indigent habeas petitioners and those able to afford
their own counsel.” Mayle, 545 U.S. at 665 (Souter, J. dissenting). He
aptly pointed out that “[i]n practical terms, the significance of the
right to amend arises from the fact that in the overwhelming majority
of cases, the original petition is the work of a pro se petitioner.” Id. at
675. He continued: “[w]here a petition (even in its pro se form) has
survived [summary] review by showing enough merit to justify
appointing counsel, it makes no sense to say that counsel (appointed
because of that apparent merit) should be precluded from exercising
professional judgment when that judgment calls for adding a new
ground for relief that would relate back to the filing of the original
petition.” Id. (emphasis added). To narrowly define relation back is to
“hobble” the ability of appointed counsel to “provide the [same]
professional service that a paid lawyer, hired at the outset, can give a

client.” Id. at 675-76.

13



Using Mr. Carrell as an example proves the accuracy of Justice
Souter’s dissent. If Mr. Carrell, a pro se incarcerated petitioner, had
meaningful legal assistance when he prepared and filed his original
petition, he undoubtedly would have identified and included the jury
instructions issue. But Mr. Carrell, like the vast majority of Utahns
who manage to file for postconviction relief, did so to the best of his
non-law trained abilities. When he did file, he repeatedly asked for an
attorney, only to be denied by the district court. His experience,
unfortunately, is typical.

The 2022 legislative amendment allowing for greater access to
counsel post summary review is an empty promise if the Court of
Appeal’s narrow relation-back standard is not rebuked by this Court.
How much meaningful assistance can any appointed counsel provide
if they are prevented from such basic actions as amending petitions
to add potentially meritorious grounds—rooted in the already-raised
causes of action—that their indigent incarcerated clients may have
missed? Hobbling appointed counsel in this manner defeats the very

purpose of expanding access to appointed-counsel.
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C. Relation-back is an equitable principle of liberal
application, even more so in the context of pro se PCRA
petitions.

Though the Court of Appeals recognized Noor required a
“liberal reading” when applying relation-back, 2023 UT App 93, 1 47,
it then employed a contradictory application, writing this Court in
Noor “rejected” a broad interpretation. Id. at I 51. Review is thus
warranted to clarify the application of Noor, and do so in a way that
reflects Rule 15(c)’s history and purpose.

In fact, the rule traces its roots to one of Utah’s seminal relation-
back cases, Peterson v. Union Pacific Railroad, 8 P.2d 627 (Utah 1932),
which this Court cited heavily in Noor. In Peterson, this Court
acknowledged that relation back depends “largely on whether the
court takes a narrow or a liberal view of the original complaint.” 8
P.2d at 630. This Court then erred on the side of a liberal application
“with a view to substantial justice between the parties|.].” Id.

Noor continued Peterson’s liberal view of relation back. 2019 UT

3, 1 41. This Court identified that “once litigation involving particular

conduct or a given transaction or occurrence has been instituted, the

15



parties are not entitled to the protection of the statute of limitations
against the later assertion by amendment of defenses or claims that
arise out of the same conduct, transaction, or occurrence as set forth
in the original pleading.” Id. at T 47, n.60 (internal citations omitted).

Peterson and Noor are consistent with the rule’s purpose being
an equitable remedy, not a procedural technicality wielded to deny
otherwise meritorious claims. The rule’s purpose is to be curative, not
restrictive. See Wells v. Wells, 272 P.2d 167, 170 (1954) (“amendments
should be liberally allowed in the interest of justice whenever it will
aid in settling an entire controversy”); Christensen v. Am. Heritage Title
Agency, Inc., 2016 UT App 36, 1 19 (defining the rule’s “purpose” as
allowing a petitioner to “cure defects in [an] original complaint
despite the intervening running of the statute of limitations”)
(emphasis added). The rule presupposes that original pleadings may
very well contain errors and oversights that need to be cured.
However, if not addressed, the Court of Appeals” decision sends the

opposite message to future district and appellate courts.

16



This already permissive rule must be further liberally applied
in the context of pro se PCRA petitions. All pro se documents,
however “inartfully pleaded,” are “to be liberally construed,” McNair,
2014 UT App 127, 1 12, and are “entitled to ‘every consideration that
may reasonably be indulged.”” Allen v. Friel, 2008 UT 56, q 11 (quoting
Nelson v. Jacobsen, 669 P.2d 1207, 1213 (Utah 1983)). Further, the court
should not pick apart pro se pleadings by reading “discrete sentences
in isolation,” but should “determine the effect that should be given
[to the pleading] when considered as a whole.” Id. | 14.

This standard applies to all cases, even minor civil disputes, but
affording leniency to pro se litigants is especially important in the
context of PCRA cases—the modern embodiment of the writ of
habeas corpus and a “precious safeguard of personal liberty.” See
Hurst v. Cook, 777 P.2d 1029, 1034 (Utah 1989) (discussing the
importance of the writ). This standard is more important still, given
most PCRA petitioners prepare their petitions from prison (as Mr.

Carrell did), where the structural disadvantages they face are

17



obvious. See Adams, 2005 UT 62, | 23 (acknowledging the “grossly
inadequate” access to legal materials in prison).

Obviously, Rule 15(c) embodies some limitation on
amendments. But when dealing with a pro se habeas petition, the line
should be drawn in favor of allowing amendments, especially when
rooted in the same grounds as earlier timely petitions. Caselaw
defines relation-back as a liberal standard. The language of the rule
allows for considerable leeway. It is intended to promote substantial
justice. All of which should then be coupled with the requirement to
begin the review of the pro se petition with a realization it was filed
by a person untrained in the law.

But despite all this, and despite the Court of Appeals’
recognition that relation-back is meant to be liberally applied, it did
anything but in its application. In fact, it is precisely because the court
claimed to be applying this same liberal standard that makes its
opinion, if not corrected, so concerning. If not addressed by this
Court, the court’s decision will only permit future courts to employ a

similar narrow relation-back application, even if calling it “liberal.”
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II. By affirming the district court’s denial of counsel, the
Court of Appeals advances a concerning view of a
person’s right to counsel of choice.

In examining the issue of a right to counsel in raising IAC
claims in the first instance in PCRA, the Court of Appeals took a
myopic view which, left unchallenged, will diminish a person’s right
to counsel of choice. According to the Court of Appeals, a petitioner
who chooses to remain with their trial counsel on direct appeal is to
blame if that same counsel does not raise IAC on direct appeal, and
thus precluded from raising the issue in postconviction. See Carrell,
2023 UT App 93, 11 33-34. This position is untenable.

The Court of Appeals’ view implies defendants know of both
their potential claims on appeal and the strength of those claims. We
have never assumed defendants have this knowledge. But by
imputing this knowledge, the Court of Appeals implied in all cases a
“waiver” of the constitutional right to effective appellate counsel by a
defendant who chooses to maintain the same counsel on appeal as

trial. But such an important waiver cannot be implied. Defendants

19



“must be aware of [the right to counsel] in order to exercise it.” State
v. Stewart, 2018 UT App 151, ] 13.

There are a number of reasons a person may prefer to continue
with trial counsel on direct appeal, which are in addition to the fact
that all people have the constitutional right to counsel of choice. See,
e.g., United States v. Gonzalez-Lopez, 548 U.S. 140, 150 (2006) (“We have
little doubt concluding that erroneous deprivation of the right to
counsel of choice, with consequences that are necessarily
unquantifiable and indeterminate, unquestionably qualifies as

77

‘structural error.””) (internal citation omitted).

For starters, some people do not know they have the option for
new counsel on appeal. But even if they have that knowledge, some
may continue with trial counsel believing that is who is in the best
position to identify and argue preserved issues. And of course, a
person who decides to continue with the same counsel as trial, not
only cannot predict what issues that attorney may —or may not—

raise, but, in fact, does not have control over what issues the attorney

then decides to raise. See, e.g., Jones v. Barnes, 463 U.S. 745, 750-52

20



(1983) (discussing that ultimately, it is the attorney, and not the
defendant, who makes the decisions of what issues to raise in an
appeal).

Whatever the reason, it’s a defendant’s right to retain counsel
of their choice and there is no justification to inferring a waiver of the
right effective counsel merely because someone made that choice.

There are many other reasons a person would continue with
the same attorney on appeal; none should involve an implicit waiver
of the right to effective counsel at either the trial or appellate stage.
Such defendants should be afforded the same constitutional
guarantee of counsel afforded to defendants raising the same issues
for the first time on direct appeal. The effect of the Court of Appeals’
decision would be to create an implied waiver of effective assistance
of counsel on appeal for any person who chooses to use their trial
lawyer on appeal. Amicus is unaware of any case that had ever held
as such.

Lastly, the Court of Appeals decision is all the more in need of

review when considering State v. Rippey, case 20200917-SC, currently
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before this Court. Both cases concern aspects of access to counsel in
the postconviction process. The overwhelming majority of Utahns
challenging their conviction are relegated to PCRA because of Utah’s
Plea Withdrawal Statute’s limitation on challenging pleas after a
sentence has been imposed. Utah Code §77-13-6(2)(a). When a person
pleads guilty, all constitutional claims of ineffective assistance of
counsel are raised for the first time in PCRA. Where both Carrell and
Rippey present questions of the scope of meaningful access to access
to protect the right to have claims properly reviewed, they are
inextricably linked. This Court can and should consider the right to

counsel issues in tandem.
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CONCLUSION

For these reasons, IADD and UACDL respectfully request that
this Court grant certiorari to decide the important and far-reaching
issues in Mr. Carrell’s case.

RESPECTFULLY SUBMITTED November 8, 2023.

/s/ lan L. Quiel

[an L. Quiel (15232)

Debra M. Nelson (9176)

Benjamin Miller (17720)

Indigent Appellate Defense Division
370 East South Temple, Suite 500
Salt Lake City, Utah 84111

Email: iadd@utah.gov

Attorneys for IADD

/s/ David Ferguson

David Ferguson (16043)

Utah Assc’n of Criminal

Defense Attorneys

P.O. Box 3254

Salt Lake City, UT 84110

Email: Davidalexferg@gmail.com
Attorney for UACDL
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ADDENDA

Addendum A ..., Administrative Office of the Courts
data of post-conviction petitions filed
2016-2021

Addendum B...........ccccceiinni Carrell v. State, 2023 UT App 93
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filing date |disp_date |disposition Who filed Asked for Appointed |Disposition |[Dismissed-at stage |Granted-at stage
atty? atty?

1/12/16 10/28/16 |Denied state's summary
atty dismissed judgment

1/14/16 6/27/18 Denied state's summary
pro se dismissed judgment

2/11/16 7/31/16 Denied state's summary
atty dismissed judgment

2/11/16 8/19/16 Dismissed state's motion to
atty dismissed dismiss

2/18/16 8/24/16 Dismissed state's summary
pro se dismissed judgment

2/18/16 8/30/16 Denied state's summary
pro se dismissed judgment

2/18/16 8/30/16 Denied state's summary
pro se dismissed judgment

2/22/16 8/30/16 Dismissed court's motion to

dismiss based on

pro se dismissed procedure

2/26/16 10/24/16 |Judgment state's summary
pro se dismissed judgment

2/29/16 6/27/19 Granted state's summary
pro se dismissed judgment

3/2/16 6/1/16 Dismissed atty dismissed frivolity review

3/17/16 9/13/16 Dismsd w/o prejudice |pro se Y dismissed failure to pay fee

3/22/16 5/27/16 Dismissed state's summary
pro se Y Y dismissed judgment

3/28/16 7/7/16 Dismissed pro se dismissed failure to pay fee

4/28/16 6/13/16 Granted atty granted stipulated

4/28/16 10/4/17 Judgment state's summary
pro se Y dismissed judgment

4/28/16 1/17/18 Dismsd w prejudice state's summary
pro se Y N dismissed judgment

5/3/16 8/31/16 Granted atty granted stipulated

5/10/16 3/6/17 Dismsd w/o prejudice failure to serve
atty dismissed defendant
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5/11/16 11/10/16 |Dismissed state's summary
pro se dismissed judgment

5/17/16 pro se Y N dismissed failure to pay fee

6/2/16 atty still open

7/1/16 pro se Y Y still open

7/14/16 pro se Y still open

7/18/16 10/13/16 |Dismissed atty dismissed frivolity review

8/8/16 10/26/16 |Dismsd w/o prejudice |pro se dismissed frivolity review

8/11/16 12/20/16 | Dismissed atty withdrawn

8/16/16 7/23/19  [Denied court's motion to

dismiss based on

pro se Y N dismissed procedure

8/19/16 9/29/16 Dismissed pro se dismissed frivolity review

8/24/16 9/29/16 Dismissed pro se dismissed frivolity review

8/29/16 1/30/17 Dismissed pro se Y N dismissed withdrawn

8/31/16 12/7/16 Dismissed state's motion to
pro se dismissed dismiss

9/1/16 10/12/16 |Denied pro se Y N dismissed frivolity review

9/7/16 4/27/18 Dismissed state's motion to
atty dismissed dismiss on the merits

9/12/16 12/21/16 |Dismsd w/o prejudice |pro se Y N dismissed failure to pay fee

9/12/16 2/13/17 Denied atty dismissed evidentiary hearing

9/16/16 6/6/17 Dismissed pro se Y N dismissed failure to pay fee

9/16/16 2/5/18 Dismsd w/o prejudice failure to serve
atty dismissed defendant

9/20/16 7/19/17 Dismissed state's summary
pro se Y N dismissed judgment

10/11/16 4/6/17 Dismsd w prejudice state's summary
pro se dismissed judgment

10/21/16 1/9/18 Dismsd w prejudice state's summary
pro se Y N dismissed judgment

10/28/16 11/2/16 Dismissed pro se Y N dismissed frivolity review

10/28/16 1/2/18 Denied state's summary
atty dismissed judgment

10/31/16 4/10/17 Granted state failed to
atty granted respond
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10/31/16 4/27/17 Remanded evidentiary
atty granted hearing
11/4/16 717117 Dismissed state's motion to
atty dismissed dismiss on procedure
11/7/16 4/13/17 Granted atty granted stipulated
11/16/16 12/11/17 | Dismissed pro se Y N dismissed withdrawn
11/17/16 1/31/17 Dismissed pro se dismissed failure to pay fee
11/22/16 12/28/17 |Judgment state's summary
atty dismissed judgment
12/5/16 2/10/17 Dismissed pro se withdrawn
12/7/16 6/15/17 Granted atty granted stipulated
12/7/16 11/17/17 |Granted atty granted stipulated
12/12/16 5/8/17 Granted atty granted stipulated
12/21/16 8/17/17 Granted atty granted stipulated
12/22/16 8/21/17 Judgment state's summary
pro se Y N dismissed judgment
1/4/17 2/28/17 Dismissed atty dismissed frivolity review
1/4/17 5/25/17 Dismissed state's summary
pro se dismissed judgment
2/14/17 8/21/18 Dismsd w/o prejudice state's summary
atty dismissed judgment
2/16/17 8/15/17 Dismsd w/o prejudice state's summary
atty dismissed judgment
2/27/17 11/29/17 |Dismsd w/o prejudice failure to serve
pro se Y N dismissed defendant
3/1/17 7/10/17 Granted atty granted stipulated
3/2/17 10/4/17 Denied state's summary
pro se Y N dismissed judgment
3/22/17 2/23/18 Dismsd w/o prejudice |atty dismissed withdrawn
3/29/17 atty stayed
3/30/17 4/18/18 Dismissed state's summary
atty dismissed judgment
4/5/17 3/23/18 Dismsd w/o prejudice petitioner
pro se dismissed died/missing
4/11/17 8/1/18 Judgment state's summary
pro se Y N dismissed judgment
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4/12/17 5/17/17 Dismsd w/o prejudice incomplete
pro se dismissed application
4/24/17 1/3/18 Dismissed incomplete
pro se dismissed application
5/4/17 9/8/17 Dismsd w/o prejudice |pro se dismissed failure to pay fee
5/9/17 3/16/18 Dismissed state's summary
pro se Y N dismissed judgment
5/12/17 atty stayed
5/23/17 1/29/18 Denied state's summary
atty dismissed judgment
6/5/17 4/2/18 Denied state's summary
pro se Y N dismissed judgment
6/6/17 4/2/18 Denied state's summary
pro se Y N dismissed judgment
6/6/17 4/2/18 Denied state's summary
pro se Y N dismissed judgment
6/15/17 4/5/18 Dismissed pro se Y N withdrawn
6/15/17 8/14/18 Dismissed state's summary
pro se dismissed judgment
6/20/17 7/26/17 Granted state failed to
atty granted respond
6/22/17 8/7/19 Denied state's summary
pro se Y N dismissed judgment
6/22/17 12/18/19 |Granted evidentiary
atty granted hearing
6/28/17 8/2/17 Dismissed pro se dismissed frivolity review
6/30/17 3/27/19 Dismsd w prejudice state's summary
pro se Y N dismissed judgment
7/10/17 5/16/19 Dismissed pro se dismissed failure to pay fee
8/23/17 9/11/17 Granted atty granted stipulated
9/5/17 9/20/18 Dismsd w prejudice state's summary
atty dismissed judgment
9/7/17 10/29/18 |Dismissed atty granted stipulated
9/8/17 2/28/19 Granted evidentiary
atty granted hearing
9/14/17 11/8/17 Granted atty granted stipulated
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9/22/17 12/1/17 Denied state's summary
atty dismissed judgment

9/25/17 1/10/18 Granted atty granted stipulated

9/25/17 2/16/18 Dismissed state's summary
atty dismissed judgment

10/18/17 state's summary
pro se dismissed judgment

10/18/17 state's summary
pro se dismissed judgment

10/26/17 12/14/17 |Denied pro se dismissed unclear

11/1/17 1/17/18 Dismsd w/o prejudice |pro se Y N withdrawn

11/1/17 6/19/19 Dismsd w prejudice state's summary
pro se Y Y dismissed judgment

11/2/17 4/17/18 Dismsd w prejudice state's summary
atty dismissed judgment

11/3/17 11/8/18 Granted atty granted stipulated

11/29/17 3/21/18 Dismissed pro se Y N dismissed failure to pay fee

12/1/17 2/13/20 Dismissed atty stayed

12/11/17 10/18/18 |[Set aside/Withdrawn |atty withdrawn

12/14/17 4/20/21 Judgment state's summary
pro se dismissed judgment

12/21/17 3/29/18 Dismissed pro se dismissed frivolity review

12/22/17 8/23/18 Dismissed pro se dismissed failure to prosecute

12/27/17 7/1/19 Granted state's summary
pro se Y N dismissed judgment

1/5/18 6/18/18 Dismsd w/o prejudice failure to serve
pro se dismissed defendant

1/16/18 9/4/18 Dismsd w prejudice state's summary
atty dismissed judgment

1/19/18 6/11/18 Dismissed atty withdrawn

1/25/18 11/2/18 Dismissed pro se dismissed frivolity review

2/9/18 8/28/18 Denied state's summary
pro se Y N dismissed judgment

2/13/18 7/26/19 Dismsd w/o prejudice |atty dismissed failure to prosecute
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2/16/18 5/23/18 Dismsd w/o prejudice court's motion to
dismiss based on
pro se dismissed procedure
2/20/18 2/15/19 Dismissed state's summary
pro se Y N dismissed judgment
2/27/18 3/20/19 Dismissed state's summary
pro se Y N dismissed judgment
3/1/18 4/22/20 Dismissed state's summary
pro se Y N dismissed judgment
3/6/18 9/13/18 Dismissed pro se Y N dismissed failure to pay fee
3/22/18 11/29/18 |Dismissed pro se Y Y dismissed moot
3/29/18 8/8/19 Dismissed pro se dismissed unclear
4/6/18 1/23/20 Dismsd w prejudice state's summary
atty dismissed judgment
4/20/18 12/11/18 |Denied pro se dismissed frivolity review
4/24/18 7/9/18 Dismissed pro se dismissed failure to pay fee
4/24/18 7/9/18 Dismissed pro se dismissed failure to pay fee
5/1/18 6/13/18 Granted atty granted stipulated
5/7/18 7/9/18 Dismissed pro se dismissed failure to pay fee
5/15/18 atty still open
5/16/18 7/26/18 Granted atty granted stipulated
5/18/18 8/8/19 Dismissed court's motion to
dismiss based on
pro se Y Y dismissed procedure
5/18/18 11/17/21 | Dismsd w prejudice |atty dismissed stipulated
5/22/18 1/29/19 Dismsd w prejudice court's motion to
dismiss based on
atty dismissed procedure
5/25/18 6/4/18 Dismissed atty dismissed frivolity review
6/18/18 6/19/18 Dismissed pro se dismissed frivolity review
6/18/18 7/27/18 Dismissed pro se N dismissed failure to pay fee
7/25/18 10/31/18 |Granted state failed to
atty granted granted respond
7/27/18 12/11/18 |Dismissed court's motion to
dismiss based on
pro se dismissed procedure
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7/30/18 4/16/19 Dismissed state's summary
pro se Y N dismissed judgment

8/1/18 11/5/18 Dismissed pro se dismissed failure to pay fee

8/6/18 atty still open

8/10/18 11/8/19 Dismissed pro se dismissed frivolity review

8/10/18 11/8/19 Dismissed pro se dismissed frivolity review

8/15/18 10/24/18 |Dismissed pro se Y N dismissed frivolity review

8/22/18 11/4/21 Dismissed state's summary
atty dismissed judgment

8/29/18 2/4/20 Dismsd w prejudice state's summary
pro se Y N dismissed judgment

9/7/18 4/30/21 Dismsd w prejudice state's summary
pro se dismissed judgment

9/13/18 11/21/18 |Dismissed pro se dismissed frivolity review

9/28/18 6/17/19 Dismissed pro se Y N dismissed frivolity review

10/4/18 pro se Y N dismissed frivolity review

10/12/18 1/28/19 Dismissed pro se dismissed failure to pay fee

11/2/18 11/13/18 |Dismissed atty granted stipulated

11/9/18 2/26/19 Dismissed pro se Y Y dismissed moot

11/21/18 3/11/19 Dismsd w/o prejudice |pro se Y N dismissed failure to pay fee

12/5/18 6/6/19 Dismsd w/o prejudice failure to serve
pro se dismissed defendant

1/4/19 8/26/19 Dismsd w/o prejudice failure to serve
atty dismissed defendant

1/25/19 5/28/19 Dismissed pro se Y N dismissed frivolity review

1/28/19 2/26/19 Dismissed pro se Y N dismissed frivolity review

1/28/19 4/10/19 Granted atty granted stipulated

1/29/19 3/18/19 Dismissed pro se Y N dismissed failure to pay fee

2/1/19 1/7/20 Denied state's summary
atty dismissed judgment

2/4/19 6/3/20 Dismsd w/o prejudice |pro se Y N dismissed frivolity review

2/12/19 2/14/19 Dismissed pro se dismissed frivolity review

3/1/19 10/4/19 Dismsd w prejudice state's summary
pro se Y Y dismissed judgment

3/1/19 atty still open
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3/18/19 7/18/19 Dismissed state's summary
atty dismissed judgment
3/20/19 6/26/19 Dismsd w/o prejudice petitioner
pro se dismissed died/missing
3/20/19 7/12/19 Dismissed pro se Y N dismissed failure to pay fee
3/20/19 8/12/19 Dismissed pro se dismissed frivolity review
3/24/19 atty still open
3/25/19 pro se Y Y still open
3/27/19 10/3/19 Dismsd w/o prejudice |pro se Y N dismissed failure to pay fee
4/4/19 11/21/19 |Dismsd w prejudice court's motion to
dismiss based on
pro se dismissed procedure
4/4/19 3/11/20 Dismsd w/o prejudice court's motion to
dismiss based on
pro se Y N dismissed procedure
4/5/19 4/12/19 Dismissed atty withdrawn filed in wrong court
4/5/19 12/31/19 |Judgment state's summary
atty dismissed judgment
4/12/19 5/20/19 Granted atty granted stipulated
4/17/19 5/1/19 Dismissed pro se dismissed frivolity review
4/26/19 4/26/19 Dismissed pro se dismissed frivolity review
4/26/19 4/30/19 Denied
petitioner's motion to
atty dismissed dismiss on procedure
5/1/19 2/8/21 Dismsd w prejudice state's summary
atty dismissed judgment
5/6/19 5/6/19 Dismissed incomplete
pro se N dismissed application
5/10/19 6/2/20 Denied state's summary
pro se N dismissed judgment
5/16/19 pro se Y N still open
5/21/19 9/9/19 Dismsd w/o prejudice |pro se dismissed failure to pay fee
5/23/19 6/4/20 Dismsd w/o prejudice |pro se Y N dismissed failure to pay fee
5/24/19 12/10/19 |Dismissed state's summary
pro se Y N dismissed judgment
5/24/19 pro se Y Y stayed
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5/30/19 6/28/19 Dismissed state's summary
pro se dismissed judgment
6/11/19 10/21/20 | Denied pro se Y Y dismissed evidentiary hearing
6/19/19 atty stayed
7/1/19 8/9/19 Dismissed pro se Y N dismissed frivolity review
7/2/19 8/11/20 Dismissed state's summary
atty dismissed judgment
7/8/19 2/4/21 Denied state's summary
pro se Y N dismissed judgment
7/10/19 3/5/20 Denied
petitioner's motion to
atty dismissed dismiss on procedure
7/11/19 9/4/19 Dismissed pro se Y N dismissed failure to pay fee
7/15/19 4/27/21 Dismsd w prejudice court's motion to
dismiss based on
pro se Y N dismissed procedure
7/16/19 8/14/19 Dismissed court's motion to
dismiss based on
pro se dismissed procedure
7/18/19 7/22/19 Dismissed pro se Y N dismissed frivolity review
7/23/19 state's summary
pro se Y N dismissed judgment
8/7/19 12/5/19 Granted atty granted not clear
8/12/19 8/24/20 Granted pro se granted stipulated
8/15/19 pro se Y Y still open
8/20/19 pro se Y N dismissed frivolity review
8/26/19 7/31/20 Dismsd w prejudice state's summary
pro se dismissed judgment
8/26/19 8/11/21 Dismsd w/o prejudice |atty granted stipulated
9/13/19 8/26/20 Dismsd w prejudice state's summary
pro se dismissed judgment
9/13/19 pro se Y N dismissed failure to prosecute
9/19/19 1/21/20 Dismissed pro se Y N dismissed failure to pay fee
9/27/19 1/12/21 Dismsd w prejudice state's summary
atty dismissed judgment
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10/8/19 6/25/20 Dismissed state's summary
pro se dismissed judgment
10/15/19 1/13/20 Dismsd w/o prejudice incomplete
pro se dismissed application
10/15/19 5/20/20 Dismissed court's motion to
dismiss based on
atty dismissed procedure
10/22/19 3/11/20 Dismissed state's summary
atty dismissed judgment
10/30/19 pro se Y N dismissed frivolity review
10/30/19 pro se N dismissed filed in wrong court
11/1/19 pro se Y Y still open
11/5/19 7127120 Dismissed petitioner
pro se dismissed died/missing
11/6/19 12/11/19 |Dismissed pro se dismissed frivolity review
11/7/19 11/18/19 |Granted atty granted stipulated
11/14/19 12/4/20 Dismsd w prejudice |atty granted stipulated
11/18/19 3/20/20 Dismsd w/o prejudice incomplete
pro se dismissed application
11/25/19 1/22/20 Denied state's summary
pro se Y N dismissed judgment
11/25/19 7/9/20 Dismsd w prejudice state's summary
pro se dismissed judgment
12/2/19 pro se still open
12/3/19 2/16/21 Dismissed pro se dismissed failure to pay fee
12/15/19 atty withdrawn
12/19/19 3/2/20 Dismsd w/o prejudice |pro se Y N dismissed failure to pay fee
12/20/19 1/16/20 Dismsd w/o prejudice incomplete
pro se Y N dismissed application
1/6/20 3/24/21 Dismsd w prejudice state's summary
pro se dismissed judgment
1/21/20 1/22/20 Transferred pro se granted stipulated
1/22/20 2/3/20 Granted atty granted stipulated
1/22/20 pro se Y N still open
2/6/20 9/30/20 Dismissed state's summary
pro se dismissed judgment
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2/7/20 4/8/20 Dismissed pro se dismissed frivolity review
2/12/20 3/12/20 Dismissed pro se Y N dismissed frivolity review
2/12/20 7/15/21 Dismsd w prejudice state's summary
pro se Y N dismissed judgment
3/11/20 3/16/20 Granted atty granted stipulated
3/13/20 pro se dismissed moot
3/16/20 11/6/20 Dismissed pro se Y N dismissed failure to pay fee
3/20/20 10/26/20 |Dismissed state's motion to
pro se Y N dismissed dismiss
3/20/20 4/28/21 Dismsd w/o prejudice |pro se still open
3/24/20 6/1/20 Dismissed pro se dismissed unclear
3/24/20 atty still open
3/31/20 1/13/21 Dismsd w prejudice court's motion to
dismiss based on
atty dismissed procedure
4/6/20 2/10/21 Dismissed state's summary
atty dismissed judgment
4/6/20 6/30/21 Dismissed state's motion to
pro se Y N dismissed dismiss
4/28/20 atty granted stipulated
5/4/20 pro se dismissed failure to pay fee
5/15/20 state's summary
atty dismissed judgment
5/22/20 8/23/21 Granted state failed to
atty granted respond
6/2/20 state's summary
pro se Y N dismissed judgment
6/5/20 6/29/21 Dismissed pro se Y N dismissed withdrawn
7/9/20 pro se Y N dismissed failure to pay fee
7/17/20 8/4/21 Judgment state's summary
atty dismissed judgment
7/22/20 4/29/21 Dismsd w/o prejudice failure to serve
atty dismissed defendant
7/28/20 10/12/20 |[Dismsd w/o prejudice |pro se Y N dismissed failure to pay fee
8/3/20 6/3/21 Dismsd w/o prejudice |atty dismissed unclear
8/4/20 10/6/20 Dismsd w/o prejudice |pro se Y N dismissed failure to pay fee

Addendum A - PCRA Results 2016-2021




8/5/20 11/20/20 [Dismsd w prejudice |atty dismissed withdrawn
8/18/20 pro se Y N dismissed frivolity review
8/31/20 2/1/21 Dismissed state's summary
atty dismissed judgment
9/14/20 2/11/21 Dismissed pro se Y N dismissed failure to pay fee
9/29/20 11/10/20 | Dismissed pro se Y N dismissed frivolity review
10/1/20 court's motion to
dismiss based on
pro se Y N dismissed procedure
10/9/20 pro se Y Y stayed
10/15/20 11/11/20 |Dismissed pro se Y N still open
10/16/20 pro se Y N dismissed frivolity review
10/16/20 pro se Y Y dismissed frivolity review
10/26/20 pro se Y N still open
10/27/20 11/4/20 Granted atty granted stipulated
10/30/20 pro se Y N dismissed frivolity review
11/9/20 pro se Y N still open
11/16/20 3/15/21 No Cause of Action |pro se Y N dismissed unclear
11/16/20 3/16/21 Dismsd w/o prejudice |pro se Y dismissed failure to pay fee
11/25/20 3/3/21 Dismissed court's motion to
dismiss based on
pro se Y N dismissed procedure
11/30/20 1/29/21 Dismsd w/o prejudice |pro se dismissed failure to pay fee
12/7/20 4/13/21 Dismissed court's motion to
dismiss based on
pro se dismissed procedure
12/8/20 state's motion to
atty dismissed dismiss on procedure
12/23/20 pro se dismissed failure to pay fee
1/5/21 state's motion to
pro se Y N dismissed dismiss
1/19/21 4/21/21 Dismissed pro se Y N dismissed failure to pay fee
1/27/21 7/16/21 Dismissed state's summary
atty dismissed judgment
1/30/21 atty still open
2/16/21 3/1/21 Dismissed pro se dismissed frivolity review
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2/18/21 5/11/21 Dismissed court's motion to
dismiss based on
pro se Y N dismissed procedure
2/19/21 9/27/21 Dismissed court's motion to
dismiss based on
pro se dismissed procedure
2/19/21 pro se Y stayed
2/22/21 atty still open
3/9/21 6/23/21 Dismsd w/o prejudice |pro se Y N dismissed failure to pay fee
3/9/21 pro se Y still open
3/16/21 6/3/21 Dismissed pro se dismissed frivolity review
4/8/21 atty still open
4/9/21 10/29/21 | Dismissed state's motion to
pro se dismissed dismiss
4/13/21 pro se Y Y stayed
4/20/21 state's summary
pro se Y N dismissed judgment
4/21/21 atty still open
4/26/21 state's summary
atty dismissed judgment
5/4/21 5/7/21 Dismissed pro se dismissed frivolity review
5/5/21 8/3/21 Dismsd w/o prejudice |atty withdrawn
5/13/21 atty still open
5/19/21 state's summary
pro se Y N dismissed judgment
5/26/21 10/27/21  |Dismissed pro se Y N dismissed frivolity review
6/24/21 failure to serve
atty dismissed defendant
7/9/21 state's summary
pro se Y N dismissed judgment
7/9/21 atty granted stipulated
7/19/21 state's summary
pro se dismissed judgment
7/21/21 7/26/21 Dismissed court's motion to
dismiss based on
pro se Y N dismissed procedure
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7/21/21 7/27/21 Denied pro se dismissed frivolity review
7/30/21 atty still open

8/2/21 8/4/21 Granted atty granted stipulated
8/11/21 pro se still open

9/1/21 pro se still open

9/10/21 atty still open

10/13/21 10/19/21 |Denied pro se still open

10/21/21 pro se still open

10/27/21 pro se still open

10/29/21 atty still open

10/29/21 atty still open

11/12/21 atty still open
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TENNEY, Judge:

q1 For a period of about five years, John Carrell drove a school
bus for children with disabilities. In 2014, Carrell was charged
with sexually abusing one of the children who rode his bus, and
charges were later added relating to a second child. A jury
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convicted Carrell on a large number of counts, and those
convictions were affirmed on direct appeal.

92  Acting pro se, Carrell filed a petition for postconviction
relief. This was followed by an amended petition and then a
second amended petition. During the pendency of the
postconviction case, Carrell twice requested the appointment of
counsel. The postconviction court denied both requests.

3 After briefing from both sides, the postconviction court
granted the State’s motion for summary judgment. With the
assistance of new counsel, Carrell now appeals that decision. For
the reasons set forth below, we affirm.

BACKGROUND
Underlying Criminal Case

94  The facts regarding Carrell’s criminal convictions are set
forth in State v. Carrell, 2018 UT App 21, 414 P.3d 1030, and we
need provide only a brief summary here.

95  From 2009 through early 2014, Carrell drove a school bus
for children with disabilities. Through an information filed in
2014 and an amended information filed in 2015, the State charged
Carrell with 33 counts of aggravated sexual abuse of a child. The
State alleged that Carrell sexually abused two children who rode
his bus (both of whom were five years old at the time), and the
State’s allegations were at least partially corroborated by video
footage taken from safety cameras that were operating inside the
school bus.

96  Carrell retained private counsel to represent him. At the
close of trial, the jury convicted Carrell on 19 counts—13 relating
to the first victim and 6 relating to the second victim. Carrell
appealed, and he was represented on appeal by the same attorney
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that Carrell had retained to represent him at trial. In February
2018, this court affirmed Carrell’s convictions, and the Utah
Supreme Court later denied Carrell’s request for a writ of
certiorari.

Postconviction Proceedings

97 InJuly 2019, Carrell filed a timely pro se petition for relief
under the Post-Conviction Remedies Act (the PCRA), and he filed
an amended petition in September 2019 (the First Amended
Petition). In the First Amended Petition, Carrell raised a number
of ineffective assistance claims that fell into five broad groups—
namely, that trial counsel (1) failed to adequately investigate the
case, (2) failed to provide him with discovery, communicate with
him, or prepare him for trial, (3) failed to call an expert witness,
(4) failed to make certain objections, impeach certain witnesses,
and make various arguments at trial, and (5) operated under an
actual conflict of interest based on the deterioration of the
attorney-client relationship.

I8  The State entered its appearance in November 2019, and in
January 2020, it filed a motion for summary judgment. The
postconviction court then granted Carrell’s request for an
extension of time to respond to the State’s motion, giving him
until April 2020 to respond.

99 On April 9, 2020, Carrell filed a motion asking the court to
appoint counsel. Carrell claimed that he could no longer afford to
retain private counsel, and he then argued that he “was illegally
convicted due to Ineffective Assistance of Counsel” and that he
“should have the right to effective assistance of counsel due to the
legal complexity of this issue.” In a written response to this
request, the State said that while it took “no position on whether
the [c]ourt should appoint counsel,” it noted that “although the
PCRA permits the appointment of pro bono counsel for

petitioners,
assistance of counsel in a PCRA proceeding.” Still purporting to

there is no Sixth Amendment right to effective
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take no position on Carrell’s request for counsel, the State also
noted that Carrell had already drafted multiple petitions for
postconviction relief “and numerous other motions, all of them
exhibiting an understanding of the law.”

910  The court denied Carrell’s request for the appointment of
counsel. It noted that under the PCRA provision governing the
appointment of counsel, it was required to consider whether the
petition “contains factual allegations that will require an
evidentiary hearing” and “whether the petition involves
complicated issues of law or fact that require the assistance of
counsel for proper adjudication.” See Utah Code § 78B-9-109(2)
(2020). The court held that it was “satisfied, based upon the factual
allegations in the petition, that an evidentiary hearing [was] not .
. . required,” explaining that the “events of the trial itself are a
matter of record requiring no evidentiary hearing” and that as “to
events that allegedly took place outside” of court, “no evidentiary
hearing [was] necessary” for it “to apply the requisite, straight-
forward Strickland analysis to trial counsel’s performance.” The
court also concluded that “the issues presented in the petition are
not complex and [Carrell] appears to be fully capable of
presenting his claims in a clear and articulate manner.”

Y11  On the same day that he filed his motion for the
appointment of counsel, Carrell also filed a motion for leave to file
a second amended petition, and this motion was accompanied by
the proposed petition (the Second Amended Petition). The Second
Amended Petition included all the claims that Carrell had raised
in the First Amended Petition, and it now added five new claims.
One of the new claims was that counsel was ineffective for failing
to investigate the relationship between the first victim’s family
and Bikers Against Child Abuse (BACA), suggesting that such
investigation might have provided some grounds to impeach the
tirst victim at trial. The remaining four new claims alleged that
Carrell’s prior counsel was ineffective for not asking for various
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jury instructions at trial, or, instead, for not raising these jury
instruction issues on direct appeal (the Jury Instruction Claims).

12  Over the State’s opposition, the court partially granted
Carrell’s request to file the Second Amended Petition. The court
held that one of Carrell’s Jury Instruction Claims—namely, a
claim that was based on counsel’s failure to request a unanimity
instruction—was “futile” because the jury had been “polled when
it entered its verdict” and “[e]ach jury member affirmed that he
or she concurred in the verdict.” Because of this, the court would
not allow Carrell to add this particular claim. But the court did
allow Carrell to file the Second Amended Petition with respect to
the remaining added claims.!

913 In October 2020, the State filed a motion for summary
judgment on the Second Amended Petition. There, the State
argued that the Jury Instruction Claims (at least those that had
survived the court’s futility review) were “untimely and must be
denied.” The State laid out its view that Carrell was required to
tile his postconviction petition by October 5, 2019. The State
argued that because the Second Amended Petition was filed on
April 9, 2020, the Jury Instruction Claims were untimely, and it
then argued that they did not qualify under the relation-back
doctrine either. With respect to the remaining claims (the Non-
Instruction Claims), the State asked the court to conclude that

1. At this point, the court had not ruled on the State’s pending
motion for summary judgment. In the same ruling in which it
allowed Carrell to file the Second Amended Petition, however, the
court suggested that the earlier motion for summary judgment
remained “intact” and that if the State “opt[ed] to request
summary judgment against the latest iteration of the petition in
this case,” it could “add new arguments as necessary to respond
to [Carrell’s] new claims.”
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Carrell had not shown that his counsel had performed deficiently
or that he was prejudiced by the alleged deficient performance.

14 After the State filed this second motion for summary
judgment, Carrell filed another motion asking the court to appoint
counsel. Carrell argued that the “issues which were allowed to be
added” to his Second Amended Petition “and the one issue which
was denied are extremely, legally complex to [him].” He argued
that he had “exhausted every resource available to him” and that
“[d]ue to the lack, non-existence or denial of legal training, access
to case law, legal research materials, a law library or legal
counsel,” it was “virtually impossible for [him] to properly
adjudicate his petition.” He further argued that he was prejudiced
because the State had “nearly unlimited resources in legal
training, law trained associates to collaborate with, case law
resources, law libraries, access to the internet and support staff”
and that it was “certainly not a level playing field.”

15 Inaresponse to this request, the State again claimed that it
was taking “no official position on whether the [cJourt should
appoint counsel.” But the State noted that “Carrell has already
drafted most of his responses to the summary judgment motion
because nearly all of his claims remain identical from the prior
petition.” The State also pointed out that the “only difference is
the four new claims, which Mr. Carrell himself successfully
argued for in his motion to amend his petition, which the State
opposed,” and it then asserted that “[a]bsent this matter
proceeding to an evidentiary hearing[,] there is little counsel can
do for Mr. Carrell at this point.” Finally, the State informed the
court that it would provide Carrell with printed copies of the legal
authorities it had cited in its motion for summary judgment in an
attempt to address Carrell’s concern “about the volume of cases
and statutes cited in the State’s motion for summary judgment.”

916 The court denied Carrell's second request for the
appointment of counsel, expressing its view that it was “not
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apparent that pro bono counsel should be appointed in this case,
as the relevant facts and law are not unduly complicated” and that
this was “particularly” so where the State had “voluntarily
provided to [Carrell] copies of the case law and statute[s] cited”
in its second motion for summary judgment.

17  Carrell subsequently filed a memorandum opposing the
State’s second motion for summary judgment, after which the
court issued a written ruling granting the State’s second motion.

18 Inits ruling, the court first addressed the timeliness of the
Jury Instruction Claims. After conducting an initial analysis of the
filing dates and relevant limitations period, the court concluded
that the original petition and the First Amended Petition were
tiled within the PCRA’s one-year statute of limitations but that the
Second Amended Petition was not.

919 The court then addressed the question of whether any of
the claims raised in the Second Amended Petition related back to
the claims that had been raised earlier. The court held that the new
failure-to-investigate claim did relate back to the First Amended
Petition and that it was therefore not barred by the statute of
limitations. But in the court’s view, the Jury Instruction Claims
did not relate back. The court saw “no factual connection
whatsoever” between the Jury Instruction Claims and the claims
in the First Amended Petition, “all of which focused on discovery
strategy, courtroom decorum, cross-examination technique, and
admission of evidence.” And the court also concluded that the
Jury Instruction Claims did “not amplify or expand on any of
[Carrell’s] timely claims” and were “entirely disconnected from
them.” The court accordingly concluded that “the relation back
doctrine [did] not protect them from the PCRA’s one-year statute
of limitations.”

920  The court next addressed the State’s request for summary
judgment on the Non-Instruction Claims. Addressing the
governing legal standard, the court held that Carrell was required
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to (1) “bring forth admissible evidence proving that ‘no
competent attorney’ would have so acted” and (2) “demonstrate
an ability to prove that there was a reasonable likelihood of a more
favorable outcome absent his trial counsel’s deficient
performance.” (Citation omitted.) The court then expressed its
view that Carrell had made “virtually no attempt to overcome
summary judgment on anything but his untimely Jury Instruction
Claims” and that his lack of meaningful response was
“tantamount to a default on each of the counsel ineffectiveness
claims.”

921 But even so, the court proceeded to address Carrell’s
claims on their merits. In a portion of the ruling that spanned 20
pages, the court conducted a Strickland analysis for each claim. In
each instance, the court concluded that Carrell had failed to
establish either deficient performance or prejudice. With respect
to prejudice, the court stressed that the “videos are what mattered
in this case,” and it then recounted in graphic detail the ways in
which the videos corroborated the State’s allegations against
Carrell. Given the incriminatory strength of this video evidence,
the court held that Carrell could not “establish prejudice” for
“any” of his claims. For those reasons, the court granted the
State’s motion for summary judgment and denied Carrell’s
petition for postconviction relief.

922 New counsel then appeared on Carrell’s behalf and filed a
timely notice of appeal.

ISSUES AND STANDARDS OF REVIEW

923 Carrell argues that the postconviction court “both
committed constitutional error and abused its discretion in
declining to appoint counsel to aid Carrell in raising and litigating
his post-conviction claims.” To the extent that Carrell’s argument
is constitutional in nature, it's unpreserved. As a result, we review
it for plain error. See Salt Lake City v. Kidd, 2019 UT 4, | 31, 435
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P.3d 248. To the extent that Carrell’s argument is grounded in the
PCRA, we review its “denial of a motion to appoint counsel . . .
for an abuse of discretion.” Zaragoza v. State, 2017 UT App 215,
9 14, 407 P.3d 1122.

924 Carrell next argues that the postconviction court erred in
granting the State’s motion for summary judgment. We review a
court’s “decision to grant summary judgment for correctness,
granting no deference” to the decision. Noor v. State, 2019 UT 3,
9 18, 435 P.3d 221 (quotation simplified).

ANALYSIS
L. Appointment of Counsel

925 Carrell argues that when the postconviction court declined
to appoint counsel, it (A) committed “constitutional error” and (B)
“abused its discretion” under the PCRA. We disagree on both
fronts.

A. Constitutional Right to Counsel

926 Carrell argues that he was constitutionally entitled to
counsel “in this collateral proceeding” because it “amount[ed] to
the “first review’ of [ineffective assistance] claims of prior counsel
who served as both trial and appellate counsel.” But after the State
argued in its responsive brief that Carrell never raised this below,
Carrell simply took issue with the State’s “attempt to move the
standard of review from an abuse of discretion to one of plain
error,” while still pointing to no place below where he argued that
the court was depriving him of his constitutional right to counsel.
Having reviewed the record ourselves, we see no place where he
raised this. We accordingly regard the issue as unpreserved.

927  Because of this, Carrell must establish that an exception to
the preservation rule applies. See Salt Lake City v. Kidd, 2019 UT 4,
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q 31, 435 P.3d 248 (holding that the preservation rule applies to
every unpreserved claim, including those raising “constitutional
questions, unless a defendant can demonstrate that exceptional
circumstances exist or plain error occurred” (quotation
simplified)). To demonstrate plain error, Carrell must show that
“(i) an error exists; (ii) the error should have been obvious to the
trial court; and (iii) the error is harmful, i.e., absent the error, there
is a reasonable likelihood of a more favorable outcome.” State v.
Griffin, 2016 UT 33, q 17, 384 P.3d 186 (quotation simplified). And
to show obviousness, Carrell must establish that “the law
governing the error was clear or plainly settled at the time the
alleged error was made.” State v. Garcia, 2022 UT App 77, 1 47, 526
P.3d 1238 (quotation simplified), cert. denied, 525 P.3d 1260 (Utah
2022).

928 So viewed, Carrell has not established that the
postconviction court committed any constitutional error, much
less that it committed obvious constitutional error, when it denied
his requests for the appointment of counsel. Carrell grounds his
claim in the Sixth Amendment to the United States Constitution,
which provides that “[i]n all criminal prosecutions, the accused
shall enjoy the right . . . to have the Assistance of Counsel for his
defence.” U.S. Const. amend. VI. The “Sixth Amendment right to
counsel extends to a defendant’s first appeal as of right” and
“includes the right to state-paid counsel for indigent defendants.”
Gailey v. State, 2016 UT 35, ] 26, 379 P.3d 1278. It also provides that
defendants “have the right to the effective assistance of counsel
on direct appeal.” Id. | 27. But “[t]he same is not true under the
PCRA.” State v. Nicholls, 2017 UT App 60, | 40, 397 P.3d 709.
Instead, “[n]either the right to state-paid counsel nor the right to
effective assistance of counsel is constitutionally or statutorily
guaranteed in postconviction proceedings.” Gailey, 2016 UT 35,
9 28; see also Zaragoza v. State, 2017 UT App 215, { 17 n.4, 407 P.3d
1122 (noting that it is a “well-settled principle that there is no
constitutionally or statutorily guaranteed right to counsel when
defendants elect to pursue collateral attacks on their convictions”
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(quotation simplified)); Tillman v. State, 2012 UT App 289, | 22,
288 P.3d 318 (holding that “[u]nless a defendant has been
sentenced to death, there is no statutory or constitutional right to
counsel in a post-conviction proceeding” (quotation simplified)).

929 Pointing to Martinez v. Ryan, 566 U.S. 1 (2012), Carrell
nevertheless claims that the United States Supreme Court has
“recognized that the right to assistance of counsel attaches in the
tirst review of an issue where that first review is the equivalent of
the direct appeal as to the claim.” Carrell then claims that because
he had “the same counsel represent[]” him at trial and again on
appeal, “the first and only opportunity for him to raise [ineffective
assistance] claims was through the[] post-conviction
proceedings.” Turning back to Martinez, Carrell argues that it was
constitutionally “necessary that counsel be appointed” in this
postconviction proceeding.

930 But Carrell points to no clear or plainly settled authority
applying Martinez in this manner. And for this reason alone, we
could reject the claim for lack of obvious error. In any event, we
see no basis for concluding that the postconviction court
committed any Martinez error at all. In Martinez, the Supreme
Court answered the question of “whether ineffective assistance in
an initial-review collateral proceeding on a claim of ineffective
assistance at trial may provide cause for a procedural default in a
federal habeas proceeding.” 566 U.S. at 9. The Court held that it
can, but only in a somewhat narrow set of circumstances. Id.
Specifically, Martinez arose out of a state (Arizona) where claims
of ineffective assistance of trial counsel could only be brought by
a petition for postconviction relief. Id. at 4. Martinez reasoned that
in jurisdictions where the postconviction proceeding is the first
proceeding in which the defendant can raise a claim of ineffective
assistance of trial counsel, a federal habeas court may hear such
claims if the defendant’s ability to raise them in a postconviction
petition was lost due to ineffective assistance of counsel. Id. at
13-14. But the Court stressed that its decision did not “resolve
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whether that exception exists as a constitutional matter,” but
instead simply “recogniz[ed] a narrow exception” in cases of
“procedural default.” Id. at 9 (emphases added).

931 In Trevino v. Thaler, 569 U.S. 413, 429 (2013), the Supreme
Court later expanded the Martinez rule to cover situations in
which a “state procedural framework, by reason of its design and
operation, makes it highly unlikely in a typical case that a
defendant will have a meaningful opportunity to raise a claim of
ineffective assistance of trial counsel on direct appeal.” But the
Court again stressed that this rule is about the existence of an

“exception” to the default rules in federal habeas. See id. at 423,
429.

132 In light of this, Carrell's Martinez claim fails for two
reasons. First, Martinez wasn’t answering a question about the
constitutional right to counsel. Rather, it was answering a
question about the availability of an exception to procedural
default in federal habeas proceedings. Because of this, Martinez
does not obviously establish that Carrell had a constitutional right
to counsel in this proceeding. Second, even on its own terms,
Martinez doesn’t apply here because the framework that led to
Martinez (one in which ineffective assistance can only be raised in
a collateral proceeding) is not the framework used in Utah. To the
contrary, “Utah allows claims for ineffective assistance of trial
counsel on direct appeal.” Patterson v. State, 2021 UT 52, ] 63, 504
P.3d 92. Indeed, the Tenth Circuit recently held that Martinez is
inapplicable to claims arising out of Utah precisely because Utah
“provides a meaningful opportunity to present ineffective
assistance of trial counsel claims on direct appeal.” Finlayson v.
State, 6 F.4th 1235, 1243 (10th Cir. 2021).

933  Pushing back, Carrell claims that his case is different for
one final reason. Carrell points out that he had the same counsel
at both trial and on direct appeal, and from this, he claims that his
“first opportunity to raise” his ineffective assistance claims was
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“through PCRA proceedings.” But while it’s true that Carrell was
represented by the same counsel at trial and again on direct
appeal, we think it's significant that this was retained counsel.
Thus, to the extent that it is true that this circumstance impaired
counsel’s ability to raise an ineffective assistance claim on direct
appeal, that impairment was the result of Carrell’s own choice to
continue with the same retained counsel through the direct

appeal.

134 True, a postconviction petitioner “is not procedurally
barred from raising claims of ineffective assistance of counsel if
the same counsel represented the petitioner at trial and on direct
appeal.” Johnson v. State, 2011 UT 59, { 11, 267 P.3d 880. But even
so, Carrell points to no authority, and we’re aware of none, that
clearly establishes that if a defendant chooses to retain the same
counsel all the way through the direct appeal, this creates an
affirmative constitutional right that wouldn’t otherwise exist to
now have counsel appointed for collateral review. Given that this
is an unpreserved issue, it's therefore not “clear or plainly
settled,” Garcia, 2022 UT App 77, 1 47 (quotation simplified), that
Carrell’s choice to retain his counsel through the direct appeal
created a constitutional right to counsel in the postconviction
proceeding that wouldn’t otherwise have existed. This claim
fails.?

2. Carrell also suggests that the court violated his rights under the
state constitution. But while Carrell makes a passing reference to
Article 1, Section 12 of the Utah Constitution (which provides that
“[iln criminal prosecutions the accused shall have the right to
appear and defend in person and by counsel”), Carrell doesn’t
provide us with any authority that delineates the contours of this
state constitutional right, nor does he make any argument unique
to the state constitution. Without such argument or authority,

(continued...)
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B. Appointment of Counsel under the PCRA

I35 Carrell next argues that the postconviction court should
have appointed an attorney under the PCRA. We review the
court’s “denial of a motion to appoint counsel under the [PCRA]
for an abuse of discretion.” Zaragoza, 2017 UT App 215, { 14. And
“in this context, our supreme court has instructed” that a
postconviction court “abuses its discretion only if its decision was
beyond the limits of reasonability, an event which occurs when”
the court “has taken actions that are inherently unfair or that no
reasonable person would take.” Id. { 17 (quotation simplified).

936 This claim is statutory, so we begin with the text of the
statute. And in doing so, we “apply the law in effect at the time of
the occurrence regulated by that law.” State v. Wilkerson, 2020 UT
App 160, | 24, 478 P.3d 1048 (quotation simplified). The version
of the PCRA that existed at the time that Carrell requested counsel
provided that “the court may, upon the request of an indigent
petitioner, appoint counsel on a pro bono basis to represent the
petitioner in the post-conviction court or on post-conviction
appeal.” Utah Code § 78B-9-109(1) (2020) (emphasis added).® “The
plain, ordinary, and accepted meaning of the word may is
permissive or discretionary, generally indicating that an
individual is either permitted or has a possibility to do
something.” State v. Diviney, 2021 UT App 106, I 22, 500 P.3d 883
(emphasis in original, quotation otherwise simplified), cert. denied,
505 P.3d 55 (Utah 2022). Since this statute uses the word “may,”
we have recognized that a postconviction “court enjoys wide

Carrell has not persuaded us that the postconviction court
committed any obvious error under the state constitution.

3. This subsection has since been amended to include the possible

appointment of counsel from the Indigent Appellate Defense
Division. See Utah Code § 78B-9-109(1)(a) (2023).
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latitude regarding whether to appoint counsel in a
post-conviction case.” Zaragoza, 2017 UT App 215, 1 17.

937 At the time, this statute also provided that “[i]n
determining whether to appoint counsel, the court shall consider
the following factors: (a) whether the petition or the appeal
contains factual allegations that will require an evidentiary
hearing; and (b) whether the petition involves complicated issues
of law or fact that require the assistance of counsel for proper
adjudication.” Utah Code § 78B-9-109(2) (2020).* Interpreting this
provision, we have recognized that a postconviction “court enjoys
wide discretion over the ultimate decision about whether to
appoint pro bono counsel in post-conviction cases,” as long as the
court, “in arriving at its decision, considers the factors that the
statute requires it to consider.” Zaragoza, 2017 UT App 215, ] 17.

138 Asnoted, the postconviction court denied Carrell’s request
for counsel on two occasions—once after the State filed its first
motion for summary judgment, and again after the State filed its
second motion for summary judgment. Carrell challenges both
denials, but his arguments about each are largely similar.®

4. This subsection has since been amended to read: “In
determining whether to appoint counsel, the court may consider:
(a) whether the petitioner is incarcerated; (b) the likelihood that
an evidentiary hearing will be necessary; (c) the likelihood that an
investigation will be necessary; (d) the complexity of the factual
and legal issues; and (e) any other factor relevant to the particular
case.” Utah Code § 78B-9-109(2) (2023).

5. Carrell raises one potential difference that warrants brief
mention. Carrell agrees that the postconviction court did
“consider the two requisite factors” with respect to its denial of
his first motion, and our review of the ruling confirms this. With

(continued...)
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139 Again, the evidentiary hearing factor looks to whether the
petition “contains factual allegations that will require an
evidentiary hearing.” Utah Code § 78B-9-109(2) (2020). But rule
65C of the Utah Rules of Civil Procedure governs postconviction
cases, and rule 65C(1) provides that “[a]fter pleadings are closed,
the court shall promptly set the proceeding for a hearing or
otherwise dispose of the case.” (Emphasis added.) On its face, this
contemplates that a postconviction court is not required to hold a
hearing (evidentiary or otherwise) before ruling on a petition. Cf.
Moench v. State, 2002 UT App 333, 1 14, 57 P.3d 1116 (remanding
with directions to the postconviction court to hold a hearing on a
petition for postconviction relief “if necessary”). And this
allowance makes sense, particularly when the case involves (as
most postconviction petitions do) a claim of ineffective assistance
of counsel. The Strickland standard requires a showing of both

respect to the court’s denial of the second motion, however,
Carrell suggests that the court didn’t “expressly” consider the
factors. But Carrell doesn’t directly argue that the second denial
should not be given the deference that’s ordinarily given to such
rulings.

In any event, the statute required the court to “consider”
the factors, but it didn’t require the court to enter findings on
them. See id. § 78B-9-109(2) (2020). When dealing with a similarly
worded statute in the sentencing context, we presume that a court
considered the statutorily required factors, thus placing the
burden on the defendant to demonstrate that the court did not
consider them. See, e.g., State v. Samul, 2018 UT App 177, | 21, 436
P.3d 298. Applying that same rubric here, we note that the court
expressly considered the second factor. And while the court
didn’t refer to the first factor by name, it repeatedly referenced its
denial of the earlier motion, thus suggesting that it was
incorporating its previous analysis—an analysis that, again,
expressly addressed this factor. In these circumstances, Carrell
has not persuaded us that the court did not consider this factor or
that its ruling should not be afforded the usual deference.
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deficient performance and prejudice. So if the trial record itself
shows that counsel’s actions were reasonable, or if the record
instead demonstrates that the petitioner was not prejudiced, no
evidentiary hearing would be required before the court can
resolve the claim.

940 Here, the postconviction court concluded that it was
“satisfied, based upon the factual allegations in the petition, that
an evidentiary hearing [was] not . . . required” on Carrell’s claims
because the “events of the trial itself are a matter of record
requiring no evidentiary hearing,” and that with respect to the
claims stemming from “events that allegedly took place outside”
of court, “no evidentiary hearing [was] necessary” for it “to apply
the requisite, straight-forward Strickland analysis to trial counsel’s
performance.” The same judge who was presiding over Carrell’s
postconviction case had also presided over Carrell’s trial, so he
was familiar with the evidence presented at trial. And while
Carrell focuses on the court’s denial of his request for counsel,
Carrell hasn’t adequately briefed the contours of a court’s
discretion to deny a petition without holding an evidentiary
hearing, let alone persuaded us that the court could not grant the
State’s motions for summary judgment without first doing so.
Because of that, Carrell has not convinced us that the court’s
analysis of this factor was “beyond the limits of reasonability” or
“inherently unfair.” Zaragoza, 2017 UT App 215, 1 19 (quotation
simplified).

941 This leaves the second factor, which turns on “whether the
petition involves complicated issues of law or fact that require the
assistance of counsel for proper adjudication.” Utah Code
§ 78B-9-109(2) (2020). On this, the postconviction court noted in
its first denial that “the issues presented in the petition are not
complex and [Carrell] appears to be fully capable of presenting
his claims in a clear and articulate matter.” And in its second
denial, it ruled that, again, “the relevant facts and law are not

20210145-CA 17 2023 UT App 93



Carrell v. State

unduly complicated” and, as a result, it was “not apparent that
pro bono counsel should be appointed in [Carrell’s] case.”

942 In response, Carrell points out that ineffective assistance
claims are “complex,” and he likewise points out that the PCRA
is “filled with statutory rules and procedural minefields.” Both
things are true. Carrell further points out that the State is typically
represented in such cases by attorneys who are well versed in the
law in general and the PCRA in particular, while postconviction
petitions are often filed pro se by incarcerated individuals who
are working with either the resources available through the prison
library or with the prison’s contract attorneys. These things seem
true too. Finally, Carrell correctly points out that at the time of
both of his requests for counsel, the State had filed summary
judgment motions. But from all this, Carrell suggested at oral
argument that “once the State files [a] motion for summary
judgment,” a court must now grant a request for counsel to allow
the petitioner to meaningfully respond to that motion. We part
ways with Carrell here.

943  The things that Carrell is pointing to—the legal complexity
of an ineffective assistance claim, the procedural hurdles posed by
the PCRA, the litigation advantages enjoyed by the State, and the
possibility of a summary judgment motion—all exist in virtually
every postconviction case. Yet if the legislature believed that the
collective complexity caused by these things means that a
postconviction petitioner must be provided with counsel (either
initially or at least upon the filing of a summary judgment
motion), the legislature would have written a statute under which
the appointment of counsel is at some point mandatory. But the
legislature didn’t. Instead, it wrote a statute under which the
appointment of counsel in a postconviction case is discretionary,
and it placed no limitation on that discretion that would

automatically be triggered by any particular motion or procedural
hurdle.
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44 This isn’t to say that a postconviction court can’t choose to
appoint counsel anyway. Since a court has discretion to deny a
request for counsel, it of course also has discretion to grant one,
and we express no view here as to whether a postconviction court
should (or should not) ordinarily grant such a request. But since
the legislature has seen fit to place this decision in the hands of
the postconviction courts, the question before us is simply
whether this court abused its discretion in this case. Carrell’s
arguments on appeal were largely systemic, however, and he
hasn’t persuaded us that there was anything so complicated about
this petition or this case that it would have been “beyond the
limits of reasonability” or “inherently unfair” for the court to deny
his request for counsel. Zaragoza, 2017 UT App 215, 1 19
(quotation simplified). We accordingly reject this claim.

II. Summary Judgment

945 Separate from the appointment of counsel issues, Carrell
argues that the “post-conviction court erred in granting the State’s
Motion for Summary Judgment.” This is so, he claims, with
respect to both (A) the Jury Instruction Claims and (B) the
Non-Instruction Claims. We disagree.

A. The Jury Instruction Claims

946  Asnoted, Carrell first raised the Jury Instruction Claims in
his Second Amended Petition, and the postconviction court
denied them as being untimely. Carrell now challenges that ruling
on appeal. While Carrell agrees that the Second Amended Petition
was filed “six months after the limitations period expired,” he
argues that these claims “relate back to claims asserted in the
earlier, timely, first-amended petition.” We disagree.®

6. The postconviction court initially dismissed one of the Jury
Instruction Claims (specifically, the claim that counsel was
(continued...)
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947 Our supreme court has held that “PCRA petitions are
governed by rule 15 of the Utah Rules of Civil Procedure,”
including “rule 15(c)’s relation-back test.” Noor v. State, 2019 UT
3, 191 26, 35, 435 P.3d 221. The relation-back test generally
provides that “when a new claim relates back to the date of the
original pleading, a party may include it even when the statute of
limitations has otherwise run on that claim.” Id. | 38 (quotation
simplified). In the part relevant here, the governing rule states
that the relation-back test applies when “the amendment asserts
a claim or defense that arose out of the conduct, transaction, or
occurrence set out—or attempted to be set out—in the original
pleading.” Utah R. Civ. P. 15(c)(2). Thus, the “proper test” is

ineffective for not requesting an instruction on the unanimous
verdict requirement) based on the court’s conclusion that it was
futile. Carrell challenges this futility ruling on appeal, but we need
not address this argument because of our conclusion that, like the
other Jury Instruction Claims, it was untimely filed.

In addition, Carrell alternatively argues that “State action
prevented Carrell from timely filing” the Second Amended
Petition, thereby tolling the PCRA’s statute of limitations. But
Carrell acknowledges that he didn’t raise this argument below. As
a result, this claim is unpreserved and Carrell must establish plain
error to prevail. See Salt Lake City v. Kidd, 2019 UT 4, q 31, 435 P.3d
248. He hasn’t. This claim is based on Carrell’s assertion that the
impediments associated with his incarceration “prevented [him]
from filing the amended claims any sooner.” But Carrell doesn’t
explain with any specificity what those impediments actually
were, nor does he explain how they stopped him from timely
filing the Second Amended Petition even though they didn’t stop
him from timely filing his earlier petitions. Carrell also points to
no settled authority holding that the usual impediments of
incarceration toll the PCRA’s statute of limitations. We
accordingly see no basis for concluding that the postconviction
court plainly erred by not sua sponte recognizing that the statute
of limitations had been tolled.
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“whether, under a liberal reading, the amended pleading imports
a new and different cause of action or whether the amended
pleading merely expands or modifies the same causes of action
originally pled.” Noor, 2019 UT 3, { 37 (quotation simplified). And
an amendment “arises out of the same conduct, transaction, or
occurrence when it arises out of the same cause of action and
alleges the same kind of factual basis as the original allegation.”
Id. 1 47 (quotation simplified).

948 The postconviction court concluded that the Jury
Instruction Claims had “no factual connection whatsoever” to the
claims in the First Amended Petition, did “not amplify or expand
on any of [Carrell's] timely claims,” and were “entirely
disconnected from them.”” And for good reason. In his earlier
petition, Carrell claimed that he received ineffective assistance
when his trial counsel (1) failed to adequately investigate the case,
(2) failed to provide him with discovery, communicate with him,
or prepare him for trial, (3) failed to call an expert witness, (4)
failed to make certain objections, impeach certain witnesses, and
make various arguments at trial, and (5) operated under an actual
conflict of interest. But nowhere in his First Amended Petition did
Carrell make any claim regarding counsel’s failure to request any
jury instructions.®

7. As noted, the postconviction court had earlier dismissed one of
the Jury Instruction Claims on futility grounds, but these
conclusions would apply with equal force to that particular claim
too.

8. As noted, the test set forth in rule 15(c)(2) asks whether the new
claims relate back to claims set forth in the “original pleading.”
Here, however, the court focused its analysis on whether the
claims Carrell raised in the Second Amended Petition related back
to the claims he raised in his First Amended Petition (as opposed

(continued...)

20210145-CA 21 2023 UT App 93



Carrell v. State

949 Even so, Carrell claims that what matters is that he made
ineffective assistance of counsel claims in his First Amended
Petition. In his view, his Second Amended Petition “simply
expanded a category of claims found in the original timely
petition—counsel failed to pose objections (here, to incomplete
instructions to the jury) and counsel failed to make beneficial
arguments to the benefit of his client (here, to uphold the
defendant’s constitutional right to a unanimous verdict).” But
while it’s true that Carrell’s earlier petition must be given “a
liberal reading,” id. 37, Carrell’s argument operates at a level of
generality that is at odds with settled principles regarding this
rule.

150 Carrell’s focus is on the fact that all of his claims were
ineffective assistance claims. But in theory, a defendant could
claim ineffective assistance with respect to virtually any decision
or action during the lifespan of a case, ranging from the initial
investigation to trial to sentencing. If it were true that a
postconviction petitioner who asserted ineffective assistance in a
timely-filed original petition could then amend the petition to add
any other ineffective assistance claim, there wouldn’t be much left
of the PCRA’s statute of limitations.

951 In Noor, however, our supreme court rejected such a broad
interpretation of rule 15(c), holding that the existence of a
common cause of action alone isn’t enough. Id. | 48. The court
explained that for the relation-back test to apply, the “cause of
action or claim asserted must generally be the same in both

to his original petition). Neither party has argued that the court
could not base its analysis on the First Amended Petition. In any
event, we have applied this doctrine in past cases to situations like
this one, where an untimely second amended petition (arguably)
related back to a timely filed first amended petition. See, e.g.,
Martinez v. Dale, 2020 UT App 134, | 23, 476 P.3d 136; Selvage v.
J.J. Johnson & Assocs., 910 P.2d 1252, 1260 (Utah Ct. App. 1996).
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pleadings, and the issue presented in the amendment must
factually relate to the issue presented in the first pleading.”
Id. 1 47 (emphasis added). Thus, even if a petitioner has asserted
ineffective assistance claims in both the original and amended
petitions, to obtain the benefit of this rule, the petitioner “must
also show that his amendment may be reasonably construed as an
expansion or modification of the original claim brought.” Id. | 49
(emphasis added); see also id. | 40 (explaining that the
relation-back test applies when the amendment “expands or
amplifies what is alleged in the original” petition (quotation
simplified)).

952 Again, Carrell raised a number of ineffective assistance
claims in his earlier petition. But none of Carrell’s claims had
anything to do with the jury instructions that the court gave or
didn’t give at trial. Because of this, when Carrell later filed the
Second Amended Petition that raised jury instruction claims for
the first time, these new claims were not an “expansion,”
“modification,” or “amplification” of Carrell’s old claims, nor
were they grounded in the same facts. Id. ] 40-41, 49 (quotation
simplified). Rather, these claims were based on new procedural
facts and new “occurrence[s]” entirely. Id. | 42.

953 Because of this, the postconviction court correctly
concluded that Carrell’s Jury Instruction Claims were untimely.
As a result, those claims were properly denied.

B. The Non-Instruction Claims

954 This leaves the remaining claims which, unlike the Jury
Instruction Claims, were timely filed. As noted, the court reached
the merits of these claims and granted the State’s motion for
summary judgment on them.

55 Carrell argues that the court erred in doing so, and Carrell
focuses his attention on the court’s conclusion that trial counsel
did not perform deficiently. Supported by amici, Carrell argues
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that the court’s deficient performance analysis was based on a
misapplication of the Supreme Court’s decision in Premo v. Moore,
562 U.S. 115 (2011).

956 But to prevail on his ineffective assistance claims, Carrell
was required to establish both deficient performance and
prejudice. See Strickland v. Washington, 466 U.S. 668, 687 (1984);
accord State v. Ray, 2020 UT 12, | 24, 469 P.3d 871. A failure to
establish either prong would be fatal to any of his claims, and a
court (whether it be the postconviction court or this court) can
decide any of them on prejudice alone. See, e.g., State v. Hurwitz,
2021 UT App 112, 1 21, 500 P.3d 921 (“Because both prongs of the
Strickland test must be met to establish ineffective assistance of
counsel, we need not address both prongs if a defendant’s claim
clearly fails on one of them.” (quotation simplified)); State v.
Darnstaedt, 2021 UT App 19, 1 24, 483 P.3d 71 (“Because a
defendant must establish both [prongs], we often skip the
question of deficient performance when a defendant cannot show
prejudice.” (quotation simplified)), cert. denied, 496 P.3d 716 (Utah
2021); State v. Curtis, 2013 UT App 287, 1 34, 317 P.3d 968
(“Appellate courts may resolve an ineffective assistance claim on
prejudice alone if the ineffectiveness did not prejudice the trial’s
outcome.” (quotation simplified)).

957 In its ruling, the postconviction court conducted
claim-specific analyses of each of Carrell’s claims and concluded
that Carrell had not established deficient performance or
prejudice for any of them. But Carrell has not challenged the
prejudice portions of the court’s ruling. And Utah appellate courts
will not reverse a ruling of the lower court “that rests on
independent alternative grounds where the appellant challenges
only one of those grounds.” Howick v. Salt Lake City Corp., 2018 UT
20, 1 5, 424 P.3d 841 (quotation simplified). Here, the court’s
prejudice rulings operated as independent bases for granting the
State’s request for summary judgment. Carrell’s failure to
challenge them leaves those bases untouched. As a result, we have
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no basis for reversing the court’s decision to grant summary
judgment on any of the Non-Instruction Claims.

CONCLUSION

158 The postconviction court did not commit plain error when
it denied Carrell’s requests for the appointment of counsel, nor
did it abuse its discretion under the PCRA by doing so. The court
also did not err in granting the State’s request for summary
judgment.

959 The judgment of the postconviction court is therefore
affirmed.
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